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Constitutional

Validity of 'Mandai':
Revisited

Chitralekha

NANDANNEUVIGI

I. Introduction
The decision of tht: previous National Front Government headed by Mr. V.P. Singh
to implement the Mandai Commission Report has evoked a fierce debate amongst the
intellectuals and the public at large. It has been critically looked at from various
dimensions. The differem' views expressed range from those trouncing the Constitutional
wisdom of providing for reservations in Government jobs per se1 to those advocating the
provision of a larger share of job opportunities for the backward classes than what has
been envisaged by the MandaI Commission Report 2
But, the Supreme Court, which is presently seized of the issue cannot take either of
the aforesaid extreme views, owing to Constitutional limitations. However, its advantage
is its objectivity, which no other institution is capable of. Therefore, its responsibility in
the matter of protective discrimination cannot be over emphasised. As has been rightly
pointed out by Marc Galanter,
"It has been the Supreme CoU{t rather than the Central Government which has been
the unifying and limiting influence ... (and has had) two decades of predominance in
this area. "3
Hence, in this article, the endeavour is to figure out the shape into which the
judiciary has moulded the reservation policy. While doing so, further it will be examined
whether such a shape fits into the Constitutional scheme or not. With this background, a
modest attempt is made to evaluate the MandaI Commission Report.

II, The Institution
or Compensatory
1. Constitutional
Mandate

Discrimination:

A Profile

It may be noted at the outset that the Constitution explicitly embraces a policy of
compensatory discrimination. Article 46, a Directive Principle of State Policy exhorts the
State to
"promote with special care the educational and economic interests of the weaker
sections of the people and in particular, of the Schedule Castes and Schedule Tribes",
The Constitutional
make

injunction against discrimination

is relaxed to permit the State to

"any provision for the reservation of appointments or posts in favour of any
backward class of citizens which, in the opinion of the State, is not adequately

1

2
3

S.K. Chawla, 'Mandal Commission: Will the Centre Hold?' Main Stream, Vol. XXVIII, No. 52,
October, 20, 1990, p. 15; Avijit Pathak, 'Demythologising Reservation', Main Stream, Vol.
XXVIII, No. 49, September, 29, 1990, p. 17.
Bharat Dogra, 'For the Benefit of Opponents of Rese•.vations', Mainstream, Vol. XXVIII, No. 52,
October, 20, 1990, p. 5.
Marc Galanter, Competing Equalities, Oxford University Press, 1984, p. 187.
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represented in the services of the State". " -

The State is further mandated to take into consideration the claims of the members of
the Schedule Castes and Schedule Tribes, consistent with the maintenance of efficiency of
administration, in the making of appointments to services of the Union or of a State.4
The general provisions banning discrimination by Government (Article 15) are again
qualified by Article 15(4), which empowers the State to make.
"any special provision for the advancement of any socially and educationally
backward classes of citizens or for the Schedule Castes and Schedule Tribes".
Reservation is also envisaged in the Parliament for the members of Schedule Castes
and Schedule Tribes (SCs and STs).s
These, along with certain other provisions which we shall encounter at appropriate
places, articulate the Constitutional commitment to compensatory discrimination./
Having contemplated reservations for SCs and STs and "other backward classes", the
Constitution does not lay down the criteria through which these classes of people may be
identified. However, the Constitution provides agencies for the identification of the
aforesaid classes. The President is empowered to specify, after consulting with the
Governor of a State, those "castes, races or tribes or parts of or groups within castes,
races and tribes which shall for purposes of this Constitution be deemed to be Scheduled
Castes in relation to that State ... "6 The Constitution makers exhibited a general
understanding that these classes were intended to include the "untouchables", viz., those
people who as a consequence of having been born in certain castes, which had low ritual
status in the traditional Hindu hierarchy, were subjected to imposition of disabilities and
lack of opportunity.7
A Scheduled Castes order was promulgated by the President in 1950. Once
promulgated, this list can be changed only by an Act of Parliament.8 In spite of the
absence of a definitive criterion, the lists have remained more or less stable for more than
forty years.9
Most of the difficulty has arisen in the designation of "other backward classes". Under
the Constitution the President is empowered to appoint a Backward Classes Commission.
"to investigate the condition of socially and educationally backward classes ... and
the difficulties under which they labour and to make recommendations as to the steps
that should be taken by the Union or any State to remove such difficulties and to
improve their condition ... "to
.
Article 338(3) provides that the Commissioner of Schedule Castes and Schedule
Tribes shall include in his duties such other groups as the President may specify on the
receipt of the report of the Backward Classes Commission.
4
5
6
7

Article 335 of the Constitution of India.
Article 330 of the Constitution of India.
Article 342( I)
At the All India level the first Systematic attempt at the Welfare of the "backward communities" was
made with the introduction of the Montegu-Chelmsford Reforms of 1919. "Backw(Jrd Communities"
were then referred to as "depressed classes", which in the official parlance comprised of the SCs and
STs and other Backward Gasses. It was under the Government of India Act, 1935 that the "Scheduled
Castes" replace "depressed classes" and separate lists of Scheduled Castes were 'lotified for various
provinces in 1936 (Emphasis mine).

8

Article 342(2).

9

There were minor changes brought about by the Scheduled Castes and Scheduled Tribes (Amendment)
Act, 1976.
Article 340.

10
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2. The Kaka Kalelkar
/

Commission:

An Exercise

in Futility

It was in furtherance of this objective of identifying other backward classes that the
first Backward Classes Commission was appointed in 1953 under the chairmanship of
Shri Kaka KalelkarlfAfter an extensive inquiry, the Commission formulated the following
criteria for identifying socially and educationally backward classes:-

(l) Low social position in the traditional caste hierarchy of Hindu Society.
(it)

Lack of general educational advancement among the major section of a caste or
community.

(iii)

Inadequate or no representation in Government service.

(iv)

Inadequate representation in the field of trade, commerce and industry .

.{ It 'prepared a list of 2399 backward castes/communities

for the whole country and 837

of these were classified as 'most backward'.;
The commission made wide-ranging recommendations
covering such areas as
Extensive Land Reforms, Reorganisation of village Economy, Dairy Farming, Fisheries,
Bee-keeping, Development of Rural and Cottage Industries, Rural Housing, Public Health
and Rural Water Supply, Adult Literacy, University Education, Representation
of
Backward Classes in Government Services etc. etc. The Commission
proposed
reservations for Backward Classes in Government services of atleast 25 per cent in Class
1,331/3 per cent in Class II and 40 per cent in Classes III and IV.
The main drawback of the Commission was its lack of unanimity. Five of its
members dissented from the main conclusions and recommendations. The last-minute
change in the stand taken by the Chairman, whereby he distanced himself from the
fmdings of the Commission, proved self-destructive.
/'

The then Government, headed by Prime Minister Shri Jawaharlal Nehru, pointed out
the indecision on the part of the Commission, and the use of caste as the sole and
dominant criterion, as grave defects of the Commission. Thus, the report was rejected.

?

3. Attempts

to Evolve

the Reservation

Policy at the State

Level

If
After this unsuccessful attempt to evolve a centralized reservation scheme, the States
were advised to pursue with their own efforts to fulfill the Constitutional requirements.
The Southern States (Karnataka, Kerala, Tamil Nadu, Andhra Pradesh and Maharashtra)
which have a long history of giving benefits of varied nature to the backward classes took
the lead in this regardY A long-drawn exercise involving the executive action and judicial
check and refinement have produced a vast variety of welfare measures for these classes.
Certain Northern States also have not lagged behind. Uttar Pradesh, Bihar, Gujarat,
Punjab and Jammu and Kashmir have taken measures that match the initiative of the
Southern States.l2 Eight other States and Union Territories have also provided reservation
for other backward classes, without ordering a formal inquiry Y

4. The

Mandai

Commission

With vast differences in the Schemes (kawn out by various State Governments,
11

12

13

it

For instance, Andhra Pradesh Backward Cla.;ses Commission 1970; Kerala (Kumar Pillai
Commission) 1966; Tamil Nadu Backward Oasscs Commission 1971; Kerala (Backward Classes
Reservation Commission) 1971; Government of Karnataka, 1975.
Bihar (Mungerilal Commission), 1976; Government of Gujarat (Bakshi Commission), 1971;
Government of Jarnmu & Kashmir, 1969; J&K Backward Oasses Committee, 1979; Punjab Welfare
Department 1966 and Chhedi La} Sethi Commission, 1977 (V.P).
Haryana, Himachal Pradesh, Assam, Pondicherry, Rajasthan, Orissa, Meghalaya and Delhi.
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~ was for the centre to unify the;policy. The victory of Janata Party at the centre in 1977
enabled a renewed initiative in this direction. Pursuant to its electoral promise, the Janata
Government appointed a new Backward Classes Commission in February, 1978. The
Commission Established under Article 340 of the Constitution, consisted of five
members and Shri B.P. MandaI, Member of Parliament was appointed as its Chairman.
/

I

In its report submitted in December, 1980 the Commission identified 3,743 castes as
the 'other backward classes' and recommendt(d a vast array of measures for their welfare.
Some of those recommendations are:

(0 27 per cent reservation of seats for other backward classes, in all Government
services as well as technical and professional institutions, both in the Centre and
the States:
(a)

Reservations to be made applicable to promotion at all levels.

(b) Reserved quota remaining unfilled, to be carried forward for a period of 3
years.
(c)

(if)

Scheme of reservation, to be made applicable to all recruitments
sector undertakings both under the Central and State Governments
nationalised banks all private sector undertakings which have
financial assistance from the Government, all universities and
colleges.

to public
as also to
received
affiliated

Adult education and provisions of residential schools and Government hostels,
free of cost for aBC's.

(iii) Special training for professional and technical institutions.
(iv)
(v)

(vf)
(vii)

Special emphasis on vocational training.
Setting up of separate financial and technical institutions for providing financial
and technical assistance for the backward classes and to foster business and
industrial enterprise among backward classes.
Direction to the State Governments
legislation.

to enact and implement progressive

land

Separate Ministry/Departrnent for other Backward Classes, both at the Centre and
States to be set-up to safeguard their interests.

(viii) Financial assistance for implementation

of these schemes to be given by the
Centre to the same extent provided for the schemes of SC's and STs.

(ix)

Recommendations

to be reviewed after 20 years.

Having given such wide ranging and comprehensive recommendations, the report was
subsequently kept in cold storage. Owing to the lack of political will, the report did not
see the light of the day.
/
It was again when the National Front Party (an alliance or'the non-Congress parties,
including the Janata Party, which had appointed the Commission) came to power in
1989, that the election manifesto aroused the hope ofrevival of the MandaI Commission
Report. The Prime Minister V.P. Singh sprang a surprise when, without any notice, he
announced the implementation of the MandaI Commission during the Independence Day
address on 15th Aug;ust, 1990./
14

The Government Order No. 36012/31/90 implements the recommendations partially--Only the first
4 recommendations of the Commission.
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In this article I will address myself only to two specific issues:
(t)
(it)

Whether caste-groups may be used as units for the designation of the SEBC's.
Whether caste-standing
SEEC's.

can be ·used as a criterion for the identification

of the

III. The Dynamics of Caste and Class
One finds that 3,743 castes are listed in the MandaI Commission Report, as 'socially
and educationally' backward classes of citizens (SEBC's). Socially and educationally
backward classes of citizens are envisaged under the Constitution for the benefit of
protective discrimination. IS The main question that immediately crops up is whether the
designation of these classes by taking castes as "Units" is permissible under the
Constitution. Arising incidentally is the question whether the standing, rank or prestige
of a caste is permitted for measuring its backwardness. In the latter 'caste' becomes a
criterion; in the former 'caste' is a class. MandaI, no doubt uses caste as an unit for
designating the SEBC's. How far caste is used as a criterion is to be probed into.

1. Balaji's

Case: Locus

Classicus

I

Let us investigate into the permissibility of the use of caste as a unit for the
identification of SEBC's. In Balaji v State Mysore16 which was even a decade later referred
to as the locus classicus of learning on Backward Classes, the Supreme Court for the first
time addressed itself to this question. The court, disapproving the predominant use of
caste criterion in the identification of SEBC's, accepts the caste unit for the purpose of
designation of classes. It concludes that,
"only those communities which are well below the State average (of literacy) can
I I properly be regarded as educationally backward classes of citizens" P (emphasis added)
Reference to communities makes the point clear. Again the court said:
"It is for the attainment
the making of special
contemplated, even if
rights guaranteed under

of Social and economic justice that Article 15(4) authorizes
provisions for the advancement of the communities there
such provisions may be inconsistent with the fundamental
Article 15 or 29(2)"18 (emphasis added).

Thus, the court tacitly permitted the use of caste units.
But, the distinction in the connotations of 'Caste', i.e., caste employed as a
measuring-rod for backwardness and the use of caste as a unit for the designation of the
SEBC's, is not as clear as one wished it to be. This lack of clarity has led to confusion in
the subsequent cases decided by the courts.

2. Chitralekha's

Case: A Step in the Right Direction

The Supreme Court in Chitralekha v State of Mysore,19 read the Constitutional
provisions as prohibiting caste units for the identification of backward cla3ses. It
interpreted the Balaji holding as only permitting and not mandating the use of caste as a
criterion to measure backwardness. Reading the actual wordings in Article 15(4) il1 the
15

(1~
17

~t

,Article 15(4) of the constitution speaks of "Socially & Educationally backward classes of citizens.
Article 16(4) speakes of backward classes of citizens. The Supreme Court has held in Janakiprasad
Parirrwo v Slale of J&K (1973) 1 SCC 420 that 'backward classes of Citizens' in Article 16(4) also
means 'socially and educationally backward classes of citizens.
Balaji v Slale of Mysore, AIR 1963SC 649, at 660.
Janaki Prasad Parimoo v Slale of J&K AIR 1973 SC 930 at 937.
Balaji's case p. 664.
AIR 1964 SC 1823.
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light of the Constitutional
record:

objective of eliminating caste-differences,

the court went on

"What we intend to emphasize is that under no circumstances a "Class" can be
equated to a caste, though the caste of an individual or a group of individuals may be
considered along with other relevant factors".20
Chitralekha's case was emphatic in condemning the use of caste for designating the
beneficiary classes and thereby it rectified the ambivalence of Balaji's decision. y

3. Rajendran's

Case: Chitralekha

Buried

Subsequently, in a series of cases the stand of Supreme Court took a volteface. In
Rajendran v State of Madras,2l the court upheld the use of castes as the units by which the
Backward Classes in Madras were referred to and observed:
0t must not be forgotten that a caste is also a class of citizens and if the caste as a
whole is socially and educationally backward, Jeservation can be made in favour of
such a caste on the ground that it is a socially and educationally backward class
within the meaning of Article 15(4)."22
Thereby, Rajendran's case sounded the death-knell to Chitralekha's holding. It marked
the beginning of the judicial perception of reservation, which is wholly irreconcilable
with the Constitutional scheme.
In State of Andhra Pradesh v Sagar,23 a 3-judge bench of the Supreme Court seemed
helpless in accepting the position taken by a 5-judge bench in Rajendran's case, though it
fought a losing battle by making the distinction between caste unit and criterion, as
obscure as it could.24 ,
Thereafter, Rajendran's holding held sway over the field and it was also reiterated in
the succeeding cases.25 But, the march of Rajendran was abruptly disturbed by a dictum is
State of V.P. v Pradip Tandon.2fJ The court was not called upon the decide on the question
of caste based reservation, it felt that if caste was recognized as a basis for backwardness,
Article 15(4) would stultify Article 15(1). However, this dictum did not have any impact
on the line of doctrinal development initiated by Rajendran.

4. Vasanth

Kumar's

Decision:

A Non-decision

Then came the decision in Vasanth Kumar's case27 where, nothing really decisive
emerged. All the rival readings of reservation clauses and the idea underlaying
compensatory discrimination are neatly crystallised in the case. Excepting Justice Desai,
the remaining 4 judges28 accept caste as a unit for designation of SEBC's. Justice Desai,
rejecting the use of caste groups in identifying SEBC's, advocates economic test for the
purpose. In Vasanth Kumar's case, the Supreme Court was only called upon to express its
opinion about the criteria to be adopted for the identification of SEBC's. Hence, it did not

20
21
22
23
24
25

26
27
28

Chitralekha v State of Mysore AIR 1%4 se 1823 at 1834.
AIR 1968 se 1012.
Ibid 1014-15.
AIR 1968 se 1379.
Mr. Justice Shah's observation that "determination of a class cannot be solely based on caste"
totally blurred the distinction between the different uses of-tlfe 'caste' ibid p. 1382.
Rajendran's holding was reiterated in Trilokinath Tiku v State of J&K AIR 1967 se 1283,
Periakaruppan v State of Tamil Nadu (1971) 1 se 38, State of A.P. v U.S.V. Balaram (1972) 1 see
7fJJ Janaki Prasad Parimoo v State of J&K AIR 1973 se 930.
(1975) 1 see 267.
K.C. Vasanth Kumar v State of Karnataka (1985). Supp. see 714.
The remaining 4 judges were Chandrchud, c.J., Sen, J. ehinnappa Reddy, 1., Venkataramaiah J.
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indicate the emergence of any concrete proposition of law.

S. The Supreme

Court has derailed from

the Constitutional

Track

On a review of all the above cases, one may reasonably conclude that the Supreme
Court has accepted the designation of SEBC's by caste groups. On the question of using
caste as the unit for identifying SEBC's, excepting Chitralekha's case,29 all other cases do
not pose any challenge to the Mandal Commission. Let us examine the validity of the
stand taken by the Supreme Court in the light of the Constitutional provisions and the
value scheme.
Article 15(1) of the Constitution prohibits discrimination on the ground only of
caste, sex, religion, race, place of birth or any of them. Notwithstanding this general
prohibition the State is empowered by Article 15(4) to make any special provision for the
advancement of Scheduled Castes, Scheduled Tribes and socially and educationally
backward classes of citizens.3o Article 16(1) and 16(4) run on the same lines, except that
Article 16(4) envisages "backward class of citizens who are not adequately represented in
the services of the State". Reference to 'Caste' excepting 'Scheduled Caste' is
conspicuously absent in both the Articles. So also, any other reference to 'caste'
anywhereelse
in the Constitution is scrupulously avoided.3t This scheme of the
Constitution magnifies th'e in.tention of the Constitutional framers to denounce all
differences arising out of the caste system. The same salutary idea pervades the
Constituent Assembly Debates also. The exception made in favour of Scheduled Castes is
expressly provided for by Article 335, which mandates that the claims of Schedule Castes
and Schedule Tribes shall be taken into consideration, consistently with the maintenance
of efficiency of administration, in the making of appointments to services and posts.
Further, the precarious condition under which the Scheduled Castes labour, justifies the
deviation from the general rule that caste-groups should not be recognised.
Prof. Tripathi, rightly observes:
"Castes which ought, as such to be regarded as backward have already been included
in the category of Scheduled Castes and have been expressly mentioned in clause (4);
therefore the rule of expressio unius est exclusio ulterious, must apply, and the
expression "classes" in the sub-clause must be construed as contemplating groups
other than caste-groups".32
Commenting on this view, Marc Galanter remarks that this interpretation
is
"flagrantly unhistorical" and would lead to the tangle of giving different meanings to
"backward classes" in Article 16(4) and Article 15(4).33 It is submitted that the former is
more in consonance with the Constitutional objectives and in accordance with the basic
rules of interpretation. The extraordinary reticence of the founding fathers in the use of
'caste' finds gratification in the former. The latter runs counter to the well-articulated
objective of achieving a caste-less society. Marc Galanter's view also fails to take note of
the historical background of Article 15(4) and Article 16(4). Article 15(4), which was
introduced by the Constitution (First Amendment) Act, 1951, has only dissected the
components which were earlier subsumed within the meaning of "backward classes",
29
30
31

32
33

AIR t964 SC 1823.
Article 15(4) wasintroduced by the Constitution (1st Amendment) Act, 1951.
Article 46 of the Constitution, which directs the State to promote educational and economic
mterests of SC's STs and other weaker sections of the society, avoids any reference to castes, other
than Scheduled Castes. Similarly, Articles 335, 338 and 340 providing for special provisions for
certain weaker sections of the society, avoid any reference to castes.
P.K. Tripathi, 'Some Insights into Fundamental Rights', University of Bombay, 1972, p. 20.
Marc Galanter, Op. Cit., p. 194.
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appearing in Article 16(4). Hence, 'backward classes' in Article 15(4) does not include any
caste-group. Whereas, 'backward classes' in Article 16(4) would include Scheduled Castes.
A conjunctive reading of Article 16(4) and Article 335 alone would warrant the inclusion
of "Scheduled Castes" within the meaning of 'backward classes' in Article 16(4), but not
otherwise.34 An inference that reads any other 'caste' within the meaning of 'backward
class' under Article 16(4) is ruled out by a purposive reading of the provisions. The
Supreme Court alluded to this line of interpretation in Chitralekha's case.35
"Though it may be suggested that the wider expression 'Classes' is used ... as there
are communities without castes, if the intention was to equate classes with castes,
nothing prevented the makers of the Constitution to use the expression 'backward'
classes or Castes".
Therefore, it is submitted that the holding of the Supreme Court in Chitralekha's case
reflects the true Constitutional position and a reversion to Chitralekha is imminently
called for. Inasmuch as MandaI Commission lists caste-groups, it is contrary to the
Constitutional provisions. The diabolic effect of this method is the legitimisation and
perpetuation of caste identities and fostering of divisive tendencies.
IV.

Caste:

The

All-Pervading

Criterion

Conceding for a moment in favour of MandaI Commission that the Supreme Court
would toe the Rajendran's line of interpretation with respect to the use of 'caste' as a unit
for the designation of the SEBC's, it still remains to be seen, whether MandaI clears the
Constitutional hurdle with respect to the use of 'caste-standing' as a criterion to determine
the backwardness of a class.
An authoritative and lucid exposition of the Constitutional policy on this point may
be found in Balaji.36 The court was of the opinion that caste could be a relevant factor in
determining the social backwardness of groups or classes of citizens, but it could not be
made the sole or the dominant test in that behalf.37 Social backwardness was, in the
ultimate analysis, the result of poverty to a very large extent.38 The court observed that
the occupations of citizens, place of habitation and such other neutral factors, other than
caste standing could contribute to social backwardness. It was ruled that the SEBC's
should be comparable to Schedule Castes and Schedule Tribes. Emphasising on the dual
requirement of social and educational backwardness, the court ruled that only those classes
well-below the State average of literacy could be properly regarded as educationally
backward.39

In Chitralekha,4{! the Supreme Court read Balaji as only permitting and not mandating
the use of caste in order to measure social backwardness. Ruling that the SEBC's could be
designated by th.e application of exclusive economic tests, the court hailed the Mysore
scheme classifying as backward all individuals whose families earned less than 1200

34

During the discussion in the Constituent Assembly on Article 16(4), Mr. K.M Munshi, who piloted
the Article, had no doubts that Scheduled Castes and Scheduled Tribes would be included within the
terms 'backward class of citizens", C.A.D., Book No.3, p. 696.
Further, during the discussion on Article 338, Mr.K.M. Munshi refers to the provision under
Article 16 as a safeguard for the Scheduled Castes and Scheduled Tribes. He affirmed that Article 335
was a guarantee for the' safeguard in Article 16(4). Constituent Assembly Debates, Book No.6, p.

260.
35

AIR 1964 SC 1823, at p. 1833-34.

36
37
38
39

Balaji v Slate of Mysore, AIR 1963 SC 649.
Ibid p. 659.
Ibid.
Ibid p. 660.

40

AIR 1964 SC 1823.
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rupees per year and whose parents' occupation fell into any of the specified categories.
The court in this case was accused of having "completely ignored the Balaji notion,
that it was the backwardness of the classes that was relevant and not the backwardness of
the individual beneficiary" .41 But, the criticism ignores the fact that the individuals
identified by the test applied therein, constitute socially and educationally backward class
in themselves. It also fails to take note of the occupational groups identified as classes.
In Laila Chacko v State of Kerala,42 the High Court of Kerala upheld the scheme
applying "means-cum-community" test evolved on the recommendations of Kumar Pillai
Commission, 1966. Here again, caste was only a relevant criterion in the me".mre of
backwardness.
The Rajendran's case43 only reaffirmed Balaji's holding that caste could be one of the
multiple tests for ascertaining the backwardness of a class. Holding that even a caste as a
whole could be considered as a SEBC, the court imposed the burden on the petitioner to
prove that a particular caste was not socially and educationally backward.44
In Sagar's case,45 Balaji's and Chitralekha's principles were reiterated. But, the court
deviated from Rajendran's holding on the question of burden of proof.46 The court ruled
that, if the listing of the SEBCs ex facie revealed that caste was the basis of
classification, the State was under an obligation to show conditions which justified
departure from the guarantee in Article 15(1).47
The court in Janaki Prasad's case,48 affirmed the Balaji requirement that the SEBCs
should be comparable to the Schedule Castes and Schedule Tribes.49 the court reiterated
that caste status could not be the sole determinant of backwardness. However, poverty
also could not be the sole criterion. Referring to the occupational groups designated as
SEBC, the court ruled that only those practising traditional occupations were entitled to
preferential treatment 50The court seems to think that economic factors do not contribute
to the social and educational backwardness of a class at all,51 This result is a direct
consequence of the lack of understanding about the effect of poverty on social standing of
a class, about which the court exhibited its awareness in Balaji's case.
The Pradip Tandon's case52 interrupted the line of interpretation initiated by Balaji.
The court declared that,
"Caste cannot be made one of the criteria for determining social and educational
backwardness ... The Socially and educationally backward classes of citizens are

41

Paramanand
36, at 40.

42
43
44
45
46
47
48

AIR 1967 Ker 124.
AIR 1968 SC 1012.
Ibid p. 1015.
AIR 1968 SC 1379.
Ibid p. 1382.
AIR 1968 SC 1012.
Janaki Prasad Parinwo v Slale of J&K, AIR 1973 SC 930.
As against the Balaji's insistence
on the "well-below
the State average" test of educational
backwards, the court in Balaram's case, (1972) I SCC 760, had upheld the inclusion of several

49

50

51
52

Singh, "Cas1es and Classes: The Doctrinal Puzzle from Balaji to Vasanth; (1986) 1 SCC

communities in the list whose educational attainment was slightly higher than the state average.
of SEBes to the Scheduled Cutes and Scheduled
The!!, the Balaji requirement of comparability
Tribes was given a go by. (emphasis mine).
Supra note 4, p. 946-947.
Ibid p. 941.
(1975) I SCC 267.
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groups other than groups based on caste."53

The relevant portions in the decision abound with confusion resulting from a failure
to distinguish between the use of caste as a unit and its use as a 'measuring rod' for
backwardness. The court points out that traditional occupations and place of habitation
may be determining factors in judging one's social and educational backwardness. Chief
Justice Ray; who decided Pradip Tandon's case, later aligned behind Balaji's holding. He
conceded in Jayasree's case,54 that caste was a relevant criterion although it could not be
made the sole or the dominant criterion. Following Balaji's ruling, the court suggested
that poverty, occupation, and place of habitation could be relevant factors in ascertaining
the backwardness of a class of citizens.
In Vasanth Kumar's case,55 the Supreme Court did not reach any consensus.
Chandrachud,C.J.
favoured a means-cum-caste/Community
test for the identification of
the SERC's.
Justice Desai, holding that caste criterion would not furnish a reliable yardstick to
identify the SERC's, advocated economic criterion for the purpose. 56Justice Chinnappa
Reddy also accepted poverty as a primary test to identify the SERC's. Further, Justice
Reddy recommends the use of several other criteria like caste, residence, occupation etc.,57
Justice Reddy rejects the Balaji ruling that the SEBCs should be comparable to the
Schedule Castes and Schedule Tribes. He also does not agree with Balaji on the point that
there can't be layers amongst the SERCs.
Justice Sen allows caste and communal units to be used as classes
backwardness should be determined predominantly by poverty test.58

whose

Justice Venkataramaiah also commends a caste-cum-means test.59 He opines that the
condition of a caste identified as a SERC, should be more or less similar to the condition
of the Scheduled Castes and the Scheduled Tribes.60
Thus, from a mere cursory look at the approach adopted by the Supreme Court, one
incontrovertible proposition emerges; caste-standing is to be used only as one of the
criteria for ascertaining the backwardness of a class and it cannot even become a dominant
criterion. In addition, the court has found it worthwhile to suggest certain other natural
factors like place of habitation, occupation and economic status for the purpose.
It has been aruged, that in the methodology followed by the MandaI Commission,
'caste' is only incidental to its exercise, which has been used to identify classes of people
who are SERC's.61 Let us verify the authenticity of this Statement.

V. The Incongruities
MandaI's methodology is based on 'caste'. He proceeds with an unshakable belief that
"in the traditional Indian society social backwardness was a direct consequence of caste
status" and that, "caste conditioned and controlled every aspect of an individual's life.62 He
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confronts the argument that the caste rigidities have been loosened ever since we embarked

on the process of social transformation after independence. Rut, the argument is easily
overcome by asserting that caste has been very resilient and hence has always endured.
The support is drawn by quoting two books written in l%Os.63

1. Arbitrariness

Marks

the Method

With this caste oriented approach, MandaI proceeds to identify the SEBC's. The
commission decided to conduct a socio-educational survey. Experts were asked to design
the parameters of the survey. Research Planning Team of Sociologists and the panel of
experts engaged by the commission identified the task of the commission as one of
designating 'recognisable and persistent collectivities. It was decided that both 'castes' and
'occupations' would be the starting point of inquiry. In order to prevent the caste from
becoming a dominant factor, the team incorporated certain mandatory steps in the survey,
as safeguards.64 As is seen in the report,65 this procedure laid down by the team was
substantially modified, thereby letting the 'caste' factor take on a predominant role in the
process. How the deviations were effected, and with what consequences, has been very
lucidly presented by Prof. Roy Burman in a recent article.66
As a
indicators
Each one
awardable
classified

result of this socio-educational survey, the commission evolved a set of 11
to identify socially and educationally backward classes amongst the Hindus.67
of those indicators was assigned certain 'marks', thus making the total 'marks'
to a caste 22. Any caste/community scoring 11 marks or above was to be
as a SEBC.

Ignoring the emphatic ruling in Balaji, that a caste entitled for the benefit of
preferential treatment should be both socially and educationally backward, MandaI has
given the maximum weightage to social indicators. Further, no explanation is given for
the arbitrary allotment of the marks to each of those indicators. Finally, evidence as to
how much each caste or community, identified as SEBC actually scored is also not
furnished-the
minimum that was expected of a committee claiming to lay down
objective criteria. One should not be surprised to find himself ending up with absurd
results.

·2. Personal

Knowledge:

Let Loose

Be that as it may, 'intimate personal knowledge' was indiscriminately employed to
rescue the absurdities. No mention about the places and the extent of its use is made.
Mandal finds shelter under the Balaram's decision.68 It is respectfully submitted that the
Balaram's decision is contrary to established principles of rule of law and equality. It has
been held that Article 14 eschews all types of arbitrariness.69
Approval of the use of personal knowledge, as was done in the Balaram's decision,
without specifying the point and the basis on which it was used is wholly irreconcilable
with the equality guarantee enshrined in Article 14.
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Under Article 16(4), a SEBC should satisfy an additional requirement that it should
not be adequately represented in the services of the State. In order to find out the extent of
representation of the SEBCs, a rough and ready criterion was evolved in order to identify
the SEBC's. In a letter addressed to the Central Government Offices on April 25, 1979,1°
this rough and ready criteria is stated:
"(a) In respect of employees belonging to the Hindu communities,

(l) an employee will be deemed to be socially backward if he does not belong to
any of the three t'Vice born (Dvij) Vamas, that is, he is neither a Brahmin,
nor a Kshatriya, nor a Vaisya.
(it)

he will be deemed to be educationally backward if neither his father, nor his
grandfather had studied beyond the primary level".

Having set out to identify the SEBC, an ad-hoc criteria for the identification of
classes entitled for the bencfit under Article 16(4) is adopted wholly on the basis of 'caste'
criterion. Caste groups thus identified, become SEBCs at a later stage. This process
throws up two defects: firstly, one of the main requirements under Article 16(4) i.e., lack
of adequate representation in the services of the State is not truly satisfied; secondly, if the
findings relating to the extent of representation of castes in Government services are used
as one of the criteria to ascertain the backwardness of that caste, the conclusions will be
deceptive in as much as the ad-hoc criteria adopted itself was defective.
It is interesting to note that the ad-hoc manner in which the SEBCs have been defined
for collection of service data would exclude, for statistical purposes, the bulk of the actual
service-holders belonging to such castes like Yadava in Bihar, Kayastha in Assam,
Sadgope in West Bengal, Satani in Karnataka, and so on, who have, however been
included by the commission in the final Iist,11 That is not all. After going through the
report, at the first glance, one gets an impression that the work of the Commission has
been accomplished with meticulous regard for scicntific data and expert advice. But, now
it turns out that it is not true. For example, the study of the Tata Institute finds a place of
honour in the report. But,' the Commission has not benefittcd a bit from it. It has been
given a "shabby" treatment. Based on a survey conducted by the Kamataka Backward
Classes Commission, in the seventies, the High Court struck down Balya, Devadiga,
Ganiga, Rajput. and Satani from.the list of the SEBC's under Article 16(4). The study
made by the Tata Institute makes a mention of this. But, the Mandai Commission has
included all of them without giving any explanation for having dared to flout the High
Court decision.72 The Commission claims that the services of experts have been utilised.
Prof. Roy Burman, Mr. Yogendra Singh, and Prof. M.N. Srinivas, three of the experts
have revealed how far the claim of the Commission is true.73 It now comes to light that
the expert advice has been subjected to the tyranny of the Commission's personal
knowledge.
The report says it has relied upon the lists prepared by the State Governments and
their replies, given in response to the questionnaire supplied by the Commission. But,
the Commission notes that the lists prepared by the State Governments could have been
vitiated by local pressures and that many State Governments had listed the SEBC's
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without an investigation.74 Nevertheless, those lists have been relied upon as basis for
identification of the SEBCs. Refemng to th-ereplies giving by the State Governments the
Commission admits that they were "scrappy' and-"inadequate" and no reasonable inference
could be-drawn for the country as a whole.7s
Therefore, in the absence of any reliable material and supportive data for the
wholesale inclusion of 3,743 caste-groups, the inevitable conclusion that one is
compelled to reach is that, 'caste' has played the predominant role. In Sagar's case,76 the
Supreme Court has ruled that, the State has the burden to conclusively prove that the
castes identified are socially and educationally backward classes of citizens. With the
anomalies in the methodology, procedure and the list of SEBC, pointed out above, the lip
service paid by the Commission to empirical survey is no proof of backwardness of the
castes listed in the report.

3. Inclusion

and Exclusion

The court is not interested in ritualistic formalities. Going through the tedious and
costly procedure of identification of the SEBC's is not intended to be a mere palliative
measure. The court is interested in ensuring equality in its real sense. The Supreme Court
has categoric~lly declared that, if shown that two persons similarly situated, are differently
treated, such differential treatment would be struck down by Article 14.77
The MandaI Commission Report suffers from this vice. By a wholesale inclusion of
3,743 castes, certain people in the castes who are actually advanced are entitled to the
benefits of Article 15(4) and Article 16(4), intended for the SEBC's. Apart from the fact
that the higher strata in the 'backward castes' would gobble away all the benefits, it results
in unequal treatment of equally situated persons. One is at a loss to find out in what
regard they are disadvantaged when compared to the categories of people classified as
advanced classes. At the same time, a person economically deprived is denied the benefits,
on the ground that the person belongs to an 'advanced caste'.
The 'means-cum-caste' test, which the Supreme Court has repeatedly commended, is
completely ignored by the Commission.
VI. The

Chinnappa

Reddy

Commission

It is pertinent at this point to take a look at the recent attempt of the Government of
Kamataka in identifying the SEBCs. The 3rd Backward classes Commission of Kamataka,
headed by Mr. Justice Chinnappa Reddy (hereinafter referred to as the Chinnappa Reddy
Commission), which submitted its report in April, 1990, has some valuable lessons to
offer.

1. Rejection

of the Marking

Method

The commission explicitly rejects the marking method, which has been adopted by
the Mandal Commission. Reviewing the 2nd Karnataka Backward Classes Commission
(Venkataswamy Commission), Justice Chinnappa Reddy observes:
"The great defect of the Venkataswamy Commission's report lay in what I may call
'the weightless marking method' adopted by the Commission
to determine
backwardness-one
mark for each backward indicator and a community scoring 9
marks out of 17 to be treated as socially backward, otherwise not".18
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On the other hand, Justice Chinnappa Reddy embarks upon the exercise of analysing
the backwardness of various castes by a survey of the proportion of the respective caste
population in different income groups, occupational groups, professional and Postgraduate colleges, SSLC examinations, Government services, in Parliament, Legislatures,
Zilla Parishads and MandaI Panchayats. He has also taken into account the caste-wise
distribution of the number of persons who had filed returns of surplus Land Holdings and
the Caste-wise percentage of literacy. After a consideration of the effect of all the
circumstances enumerated above, Justice Chinnappa Reddy draws up a list of 66 castes as
being socially and educationally backward.
Thereafter, Justice Reddy proceeds to evolve a method to avoid the two mischiefs of
inclusion and exclusion i.e., inclusion of advanced sections of those castes identified and
exclusion of that class of people who do not belong to the castes identified but
nonetheless deserve the benefit of preferential treatment. The affluent sections of the
castes identified as SEBC, are eliminated by disentitling the benefits of reservation to any
one:
(z) Either of whose parents is a Class I or Class II Officer in the service of the
Government or holds an equivalent post in a Public Sector Undertaking or is
employed under a private employer and draws a salary which is not less than that
of a Class II Officer.

(il) Either of whose parents is a Professional

i.e., (a) Doctor, (b) Lawyer, (c)
Chartered Accountant, (cl) Income Tax Consultant, (e) Financial or Management
Consultant, if) Dental Surgeon and (g) Engineer or Architect.

(iii)

Both of whose Parents are graduates.

(iv)

Either of whose parents is an Income Tax Assessee.

(v)

(vI)

Either of whose parents is assessed to Sales Tax.
Either of whose parents or both together own more than 8 hectares ofrainfed dry
land or its equivalent.

Those lying outside the castes identified as SEBC, are indigineously brought within
the reach of the benefits of reservations, by designating certain occupational groups, also
as SEBC.
Thus, it is seen that by a healthy admixture of caste, economic and occupational
criteria, a sincere effort has been made to ensure that the list of SEBC, conferred with the
benefits is, as far as possible, fool proof.

Conclusion
The Government Order79 implementing the MandaI Commission seeks to provide the
reservations even at promotional levels with carryforward scheme. Thus, the injustice .
perpetrated at the first level assumes a gigantic proportion and threatens to swallow the
.whole field of State Services.
In as much as 'caste' has been made the dominant basis for the identification and the
designation of the SEBCs, the Government order, giving effect to the MandaI
Commission is a 'fraud on the Constitution'. The use of 'caste' units for the identification
of the SEBCs, legitimises and perpetuates caste distinction and thereby fosters fissiparous
tendencies. The methodology of the Commission, described in the report is nothing but
an eye-wash. It is nothing more than a spurious scheme, designed to plug the loopholes,
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so as to insulate it from judicial scrutiny. Arbitrarin~ss and injustice loom large in the
list of castes, which gives undeserved benefits to the advanced sections of the castes,
thereby depriving the others of their legitimate claims.
A sincere effort directed at diffusing the caste barriers must necc;ssarily mean,
dispensing with the 'caste-units' for the designation of the SEBCs. Any corporate group
recognised to displace the caste-units must, first and the foremost, satisfy the
Constitutional requirements; secondly, they must be amenable for objective perception.
Such objectively identifiable classes are afforded by occupational groups. Any doubts
about the practicability of adopting occupational groups as SEBCs are dispelled by the
Rane Commission of Gujarat, 1983, and the Scheme formulated by the Karnataka
Government for a short period of time. Unfortunately, the Rane Commission did not see
the light of the day. In view of the visible social mobility in caste and occupational
groups, one need not restrict the identifications merely to traditional occupations.
Therefore, the holding in Janaki Prasad Parimoo's case80 needs to be modified to suit the
changed circumstances.
One needs to acknowledge the fact that the SEBCs need not necessarily be a
homogeneous, coherent group of people. This situation cries for a differential treatment of
the backward classes themselves. It has been all along a popular presumption till now
that Balaji's ruling has prohibited creation of layers within the backward classes. This
self-imposed restriction has to be done away with. A contextual reading of Balaji would
reveal that, reasonable classification of the "really backward classes" is not prohibited.
The court struck down the impugned order of the then Government of Mysore on the
reasoning that,
" ... in introducing two Backward Classes what the impugned order, in substance,
purports to do is devise measures for the benefit of all the classes of citizens who are
less advanced, compared to the most advanced classes in the State, and that is not the
scope of Article 15(4)".81
The court further observed that,
"The result of the method adopted by the impugned order is that nearly 90 per cent of
the population of the State is treated as backward, and that illustrates how the order in
fact divided the population of the State into most advanced and the rest ... "
Justice Chinnappa Reddy, in Vasanth Kumar's case,82 read the Balaji holding in the same
mistaken manner, but disapproved it.
Further, the sub-classification would avoid the possibility of all the opportunities
being monopolised by a section of the backward classes, which is slightly better-off as
compared with the rest. In addition, if there are different types of classes which are
backward, the peculiar problems of each class call for a different treatment of such classes
and that is in fact mandated by Articles 14, 15(1) and 16(1).
A reversal of the wrong trend of categorising the SEBCs by caste-groups is the
urgent need of the hour. In this regard the best opportunity for the Supreme Court has
been afforded by the MandaI Commission. One has to wait and see whether the Supreme
Court will rise upto the occasion.
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